PHL 225: Critical Reasoning and the Law
Exam 2: Policy and Statute: Reasoning and Interpretation


Here is the full text of the first amendment:

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.


One of the most controversial issues in the first amendment of the U.S. Constitution is what is known as the Free Exercise Clause regarding religious expression. Specifically, the clause states that “Congress shall make no law…prohibiting the free exercise of religion.”

QUESTION 1: Before you continue, what are some ways that this statute may appear ambiguous? Understanding that the interpretation of a statute is extremely difficult – especially where it is an amendment to the Constitution – what might you identify as problems for the interpretation of the Free Exercise Clause? You are not required to interpret the statute. Rather, I am asking you to identify problem areas in the Free Exercise Clause that might introduce difficulties for interpretation. 

In Sherbert v. Verner (1963), the Supreme Court developed a test for examining whether a given law or statute violates the Free Exercise Clause of the First Amendment. Known as the “compelling interest” test, it has four distinct parts:

Whether or not an individual has a claim based on “a sincere religious belief,”

Whether the specific government action under review places a “substantial burden” on the individual’s ability to act on that belief.

If these two elements are established, then the government, for its part, must show:

That it is acting in furtherance of a “compelling state interest,” and

That it has pursued that interest in the manner least restrictive, or least burdensome, to religion.


In a later case, Employment Division v. Smith (1990), the Supreme Court found that laws that impose a substantial burden on the exercise of religious freedom are acceptable if the law is a generally applicable and neutral law that is not specifically targeted toward denying religious expression. In the case, two employees were fired and subsequently denied unemployment benefits on the grounds of “workplace misconduct.” The two employees had ingested peyote, a controlled substance and hallucinogen, as part of a sacred Native American ceremony conducted at their Church. They were subsequently terminated from their jobs and denied unemployment benefits. The Supreme Court ruled that the denial of benefits did not violate the Free Exercise Clause insofar as the law against controlled substances was not intended to suppress religious liberty, but was instead a law of general applicability to all persons and neutral in its exercise. 

The ruling holds that an individual may not claim a religious exemption from laws that are generally applicable and neutral (laws outlawing certain drugs or laws outlawing human sacrifice, and so forth). Where such laws are concerned, the government does not need to demonstrate a “compelling interest” (the Sherbert Test). Even though the law might impose a substantial burden on one’s religious exercise, it is not subject to Sherbert insofar as the burden is imposed by a law that is generally applicable, neutral, and not specifically intended to deny an action simply insofar as the action is religiously motivated. This ruling came to be known as the Smith Test and is often stated as follows:

A law may burden religion if it is neutral and generally applicable, but if not, then the burden on religion must be justified by a compelling government interest.

QUESTION 2: What are some of the policy implications of the Smith test? What is the danger of allowing religious exemptions from generally applicable and neutral laws? In your view, does this ruling adequately balance the interest in free expression with the interest of maintaining laws that apply to all? 

How does the Smith Test expand on the limits of the Sherbert Test? In other words, what policy goals are supported by the Smith Test? What are the dangers/protections of such a test?




A recent – and controversial – court decision, Burwell v. Hobby Lobby, et al. examined whether a closely held for-profit company could refuse a government mandate to provide contraception under its insurance plans on the grounds that it imposed a substantial burden on their right to free religious expression. Hobby Lobby wished to be exempt from the requirement to provide contraceptive options to its employees as mandated by the Affordable Care Act.

Below you will find the facts of the case (adapted from oyez.org):

The Green family owns and operates Hobby Lobby Stores, Inc., a national arts and crafts chain with over 500 stores and over 13,000 employees. The Green family has organized the business around the principles of the Christian faith and has explicitly expressed the desire to run the company according to Biblical precepts, one of which is the belief that the use of contraception is immoral. Under the Patient Protection and Affordable Care Act (ACA), employment-based group health care plans must provide certain types of preventative care, such as FDA-approved contraceptive methods. While there are exemptions available for religious employers and non-profit religious institutions, there are no exemptions available for for-profit institutions such as Hobby Lobby Stores, Inc.

On September 12, 2012, the Greens, as representatives of Hobby Lobby Stores, Inc., sued Kathleen Sebelius, the Secretary of the Department of Health and Human Services, and challenged the contraception requirement. 

Here are your questions:

QUESTION 3: Imagine that you are a Justice deciding the case and you must apply the Sherbert Test (compelling interest) to decide the case. What would you find? How would you use the Sherbert test to decide this case? What reasoning would you offer, based on Sherbert, to decide the case?

QUESTION 4: Imagine now that you may not use the Sherbert test, but instead must use the Smith Test to decide the case. How would you decide? What reasoning would you offer, based on Smith, to justify your decision?

In each case, you must also explain the policy implications of your judgment. What do you imagine would be the societal consequences and/or consequences for the well-being of individuals and religious expression if your judgment was upheld? How would your ruling impact religious freedom? How might it impact the need to obey the laws of society?

